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P filed a Motion Pursuant to Rule 261 to
Redeterm ne Interest on Overpaynent. The issue raised
in Ps notion is whether accrued interest on P's
overpaynent as of Dec. 31, 1994, is subject to the
regular rate of interest or the lower rate of interest
provi ded by sec. 6621(a)(1), |I.R C., beginning on Jan.
1, 1995 (the GATT rate). R s position that the GATT
rate applies was previously sustained by the Court of
Federal C ains and the Court of Appeals for the Federal
Crcuit in Gen. Elec. Co. v. United States, 384 F.3d
1307 (Fed. Cir. 2004), affg. in part and remanding in
part 56 Fed. C . 488 (2003). See also Exxon Mobi
Corp. v. Conm ssioner, 126 T.C. __ (2006).

The parties al so di spute whether any portion of
t he overpaynent renains subject to the $10, 000
threshold as provided in sec. 6621(a)(1), I.R C

Held: W hold that the GATT rate applies to the
accrued interest owed P as of Dec. 31, 1994.



Hel d, further, the entire overpaynent of tax
remaining is subject to the GATT rate since an anount
in excess of the $10,000 threshold was refunded to P on
the due date of P s return for the taxable year in
guesti on.

Jerone B. Libin, Janes V. Heffernan, and Mary E. Monahan,

for petitioner.

Robert Mrrison and Jan E. Lamartine, for respondent.

OPI NI ON

GOEKE, Judge: Before us is petitioner’s notion under Rule
261! seeking a higher rate of interest on petitioner’s
overpaynent. The difference between petitioner’s interest
conput ati on nmet hod and respondent’s nethod stens from a
difference of view regarding the effect of a 1994 anmendnent to
section 6621(a)(1l), the so-called GATT anendnent. That anmendnent
reduced the rate of overpaynent interest applicable to that
portion of a corporate tax overpaynment that exceeds $10, 000 for
pur poses of determning interest after Decenber 31, 1994.
Because we hold that the reduced rate of interest effective after
Decenber 31, 1994, applies to interest accrued on petitioner’s

over paynment as of that date, petitioner’s notion wll be deni ed.

IRul e references are to the Tax Court Rules of Practice and
Pr ocedure. Unl ess otherwi se indicated, all section references
are to the Internal Revenue Code as anended.
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Backgr ound

Respondent issued a notice of deficiency wwth respect to
petitioner’s 1987 taxable year. Petitioner filed a petition and
all eged that it had nmade an overpaynent of tax for 1987 in the
amount of $56, 900, 746. On Decenber 19, 2002, this Court held
that petitioner had nade such an overpaynent for 1987. State

Farm Mut. Auto. Ins. Co. v. Comm ssioner, 119 T.C 342 (2002),

affd. 105 Fed. Appx. 67 (7th Cr. 2004). The Court of Appeals
for the Seventh Crcuit affirmed this Court’s decision on June
29, 2004. No petition for certiorari was filed by or on behal f
of petitioner, and the decision of this Court becane final on
Septenber 27, 2004. See sec. 7481(a)(2)(A).

On Decenber 15, 2004, respondent issued two checks
aggregating $113, 418, 286. 92 payable to petitioner. The checks
ostensi bly covered the anount of petitioner’s overpaynent plus
statutory interest thereon. Petitioner was furnished with a copy
of respondent’s conputations supporting the total anmount of the
checks. Inits notion, petitioner takes issue with respondent’s
conput ati on of the overpaynent interest payable to petitioner
because respondent conputes interest using a reduced rate set
forth in section 6621(a)(1), which is coomonly referred to as the

GATT rate after 1994 in conpounding the interest that had accrued
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prior to 1995.2 Petitioner asserts the regular rate of interest
should continue to apply to the previously accrued interest after
January 1, 1995.

As conputed by petitioner, the overpaynent interest that
shoul d have been paid to petitioner is $65,288,523.47, which is
$4, 375, 689. 66 greater than the $60, 912, 833. 81 conput ed by
respondent as the interest payable.

Respondent’ s position, which was successfully asserted in

Gen. Elec. Co. v. United States, 384 F.3d 1307 (Fed. Cr. 2004),

affg. in part and remanding in part 56 Fed. O . 488 (2003), is
that the lower GATT rate should be applied as of January 1, 1995,
in calculating the conpound interest on any previously accrued
interest attributable to that portion of an overpaynent in excess
of $10,000. Such interest would have been conpounded at the
regul ar corporate overpaynent rate up to that date.

Petitioner tinely filed a notion pursuant to section 7481(c)

and Rule 261 for a redetermnation of the interest owed to it on

2The GATT anmendnent was enacted by the Uruguay Round
Agreenents Act, Pub. L. 103-465, sec. 713, 108 Stat. 4809, 5001
(1994). The anendnent was adopted as a revenue raiser in
connection wth the General Agreenment on Tariffs and Trade
(GATT). Interest conputed pursuant to the anendnent is generally
referred to as GATT interest and the revised interest rate as the
GATT rate.
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t he overpaynent of tax previously determned by this Court with
respect to its taxable year 1987, and the parties have filed
menor anda on the issue raised.

Petitioner also disputes that $10,000 of the overpaynent due
on the effective date should receive the regular rate of interest
rather than the GATT rate. Respondent counters that the
refundi ng of nmore than $10, 000 of the original overpaynent on the
due date of petitioner’s return relieves the need for any further
application of the $10,000 threshold in section 6621(a)(1).

Di scussi on

I nterest on overpaynents is authorized by section 6611(a) at
the rate established in section 6621. Section 6622(a) requires
that the overpaynent interest be conpounded daily. The issue
before us concerns whether the GATT rate change in corporate
over payment interest applies in conputing interest on the
i nterest accrued before the effective date. This change results
in 1.5 percent less interest after Decenber 31, 1994. The
followi ng sentence was added to section 6621(a)(1) by the Uruguay
Round Agreenents Act, Pub. L. 103-465, sec. 713(a), 108 Stat.
5001 (1994):

To the extent that an overpaynent of tax by a

corporation for any taxable period (as defined in

subsection (c)(3)) exceeds $10, 000, subparagraph (B)

shal |l be applied by substituting “0.5 percentage point”
for “2 percentage points.”
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The effective date of this change is described in the U uguay
Round Agreenents Act, sec. 713(b), 108 Stat. 5002:
(b) Effective Date.-- The anendnent nade by this

section shall apply for purposes of determ ning

interest for periods after Decenber 31, 1994.

Section 6621(a)(1l), effective after Decenber 31, 1994,
provi des as foll ows:

SEC. 6621. DETERM NATI ON OF RATE OF | NTEREST.

(a) Ceneral Rule.--

(1) Overpaynent rate.--The overpaynent rate
establ i shed under this section shall be the sum of

(A) the Federal short-term
rate determ ned under subsection
(b), plus
(B) 3 percentage points (2
percentage points in the case of a
cor poration)
To the extent that an overpaynent of tax by a
corporation for any taxable period (as defined in
subsection (c)(3), applied by substituting
“overpaynent” for “underpaynent”) exceeds $10, 000,
subpar agraph (B) shall be applied by substituting “0.5
percentage point” for “2 percentage points”.

By virtue of its placenent in section 6621 and the effective
date description, this was a change in the rate of interest.
Petitioner maintains the scope of this change was Ilimted to the
overpaynent itself, not the interest on accrued interest. In
addressing this question, we first examne the precedent in the

Court of Appeals for the Federal Circuit.



The General Electric Case

In Gen. Elec. Co. v. United States, supra, the entire anpunt

of the taxpayer’s (General Electric’'s) 1978 overpaynent of $15.5
mllion had been refunded or credited in 1988, but $810, 000 of
accrued interest on the 1978 overpaynent was not credited and
remai ned unpaid until 2002. The taxpayer’s position was that the
unpai d i nterest should continue to be conpounded at the regul ar
rate until paid. The United States argued that as of January 1,
1995, the GATT rate replaced the regular rate for purposes of
conpounding interest. The Court of Federal Cains held that the
full amount of General Electric’s pre-1995 accrued interest was

subject to the GATT rate as of January 1, 1995. Gen. Elec. Co.

V. United States, 56 Fed. C. 488 (2003). The Court of Appeals

for the Federal Crcuit affirnmed the primary hol di ng, but
remanded the case for a determ nation whether the taxpayer was
entitled to any additional interest at the regular rate after
January 1, 1995, on the interest that had accrued prior to
January 1, 1995, on the first $10,000 of its overpaynent. Gen.

Elec. Co. v. United States, 384 F.3d at 1313.

The Court of Appeals for the Federal Circuit initially
addressed the neaning of the term “overpaynent” as foll ows:

W agree with GE and the trial court that the term
“overpaynent,” as used in the Internal Revenue Code,
does not ordinarily include interest that is earned on
t he overpaynent. W do not agree with GE, however, that
the statutory provision that preserves the regul ar
interest rate for small corporate overpaynents of
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$10, 000 or less should be interpreted to nean that the
interest on very |large overpaynents should accrue
interest at the rate Congress reserved for smal
overpaynents. We think it highly unlikely that
Congress intended the exception to the GATT rate for
smal | overpaynents to have such dramatic potenti al
consequences for overpaynents vastly larger than the
nodest overpaynents of $10,000 or less that are
eligible for the regular rate. [Enphasis supplied.]

Id. at 1310-1311.

After noting that section 6611 “authorizes the allowance of
interest on any ‘overpaynment’” and that section 6611 “dictates
that interest shall be paid ‘at the overpaynent rate established
under section 6621'", id. at 1308, the Court of Appeals for the
Federal Circuit stated that because sections 6611 and 6621 are
“integrally related * * * the term ' overpaynent’ nust nean the

sane thing in the two sections.” Gen. Elec. Co. v. United

States, supra at 1311. This led the court to concl ude that

“section 6611 requires us to reject GE' s theory of the case”.
Id. at 1311-1312.

As we shall discuss, petitioner believes this analysis by
the Court of Appeals for the Federal GCrcuit is flawed because
“over paynent” does not include interest conpounded under section
6622.

Petitioner challenges the holding of the Court of Appeals
for the Federal Crcuit by arguing that the phrase “overpaynent
of tax” in section 6621(a) limts the scope of the change in

corporate interest rates to the overpaynent itself, thus allow ng
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accrued interest on the overpaynent to continue to receive the
regular interest rate, which is always 1.5 percent higher.

The role of the phrase “overpaynent of tax” is central to
this dispute. W find the phrase in question is a device to
descri be the occasion when the GATT rate is triggered for al
i nterest conputational purposes including conmpoundi ng under
section 6622. W do not read the phrase “overpaynent of tax” as
alimtation on the scope of the applicability of the changed
rate once triggered. Gven the role of section 6621 in the
statutory schene for interest, we nust reject petitioner’s
construction.

The role of section 6621 is to set interest rates which are
not constant but may change quarterly. Sec. 6621(b); sec.
301.6621-1(a)(3), Proced. & Adm n. Regs. The GATT rate change is
described in public | aw as a change for purposes of determ ning
interest after Decenber 31, 1994. Uruguay Round Agreenents Act,
sec. 713, 108 Stat. 5001. This change fromthe regular rate
applies on its face to all applications of interest after
Decenber 31, 1994, in situations when the GATT rate is triggered.
The | anguage added to section 6621(a) triggers a change in
interest rate.

Sections 6611, 6621, and 6622 constitute the statutory
schenme to authorize interest on overpaynents, set the rate of

interest, and provide for the nmethod of conputation,
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respectively. Each section has a distinct role in an integrated
schenme for overpaynent interest.

Petitioner would read the sections in isolation to separate
t he overpaynent fromthe accrued interest. This reading would
have section 6621 acconplish nore than sinply set the interest
rate. We do not interpret the change to section 6621 to
bi furcate the interest rate for conpoundi ng fromthe overpaynent
interest rate. Further, the legislative history of the change
and the description of the effective date in section 713(b) of
t he Uruguay Round Agreenents Act do not support petitioner’s
interpretation. Both the legislative history acconpanying the
1994 anendnment and the effective date | anguage di scuss a change
in the rate of interest w thout distinguishing between the rate
paid on an overpaynent and the rate conpounded.® The |egislative
hi story does not state that the rate was neant to be bifurcated
between interest on the overpaynent itself and interest on
accrued interest. W find that the inportance of such a
di stinction |leads to the conclusion that the om ssion was

intentional. This conclusion is supported by Exxon Mbil Corp.

v. Comm ssioner, 126 T.C. __  (2006) (slip op. at 12), filed

today, finding that a “bifurcation in the interest to be paid on

3See S. Rept. 103-412, at 11 (1994) (“The outlay reductions
in Title VII derive from* * * reducing the interest rate * * *
Wth respect to large corporate tax overpaynents.” (Enphasis
added.)). The language in the effective date was di scussed
previ ously.
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the tax overpaynent itself and the interest to be paid on
interest is not found in the statute.”

Petitioner further challenges the Court of Appeals for the
Federal Circuit’s position that section 6611 authorizes the
paynment of interest by explaining that only sinple interest was
pai d before section 6622 becane law. Interest on interest is a
function of the conpoundi ng provided by section 6622; however,
the interest that is conpounded originates as the interest
aut hori zed by section 6611 on an overpaynent, and the rate of
both is set by section 6621. One common conponent of the
interest rate applicable to all overpaynents is the Federal
short-termrate. Sec. 6621(a)(1)(A). The Federal short-term
rate used in section 6621(a)(1)(A) is redetermned on a quarterly
basis. Sec. 6621(b). A fluctuation in the Federal short-term
rate affects the rate applicable to corporate overpaynents under
both sections 6611 and 6622. Simlarly, there is no | ogical
reason that requires a different result regarding the GATT rate
change, effective after Decenber 31, 1994.

Petitioner points to the refund estinmates prepared for
Congress at the tine the GATT rate was adopted to support its
position. Petitioner asserts that in these estimtes accrued
interest was not subject to the lower GATT rate. Petitioner also
argues that respondent initially applied the GATT rate only to

t he overpaynent, not the accrued interest, and now respondent has
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changed his practice. Wile both these circunstances may
evi dence confusi on about how the change woul d be inpl enented, we
do not find that either point overcones the |ogical neaning of
the statutory | anguage itself.

The remaining issue is whether the $10,000 threshold is to
be applied to the highest total overpaynent that previously
exi sted or the anbunt at the effective date of the statutory
change.

Much of the controversy in Gen. Elec. Co. v. United States,

384 F.3d 1307 (Fed. Cir. 2004) centered on the question whet her
the term “overpaynent” as used in section 6621(a)(1l) referred to
a single, cunulative anmount for a particul ar taxable year (the
anount by which the tax paid for the year exceeded the tax
liability for the year before any credits or refunds) or referred
instead to the anbunt owed to the taxpayer at a particul ar point
intime (e.g., the anmount of any excess tax paid for a year that
remai ned unrefunded and uncredited on January 1, 1995). Although
the two anmounts could be the sane in any given case, the issue

was inportant in Gen. Elec. Co. because the “single, cunulative

anpunt” of its 1978 overpaynent had been fully refunded or
credited before January 1, 1995, and the only “anmount owed” to it
on that date was previously accrued interest, which the parties
agreed was not part of the “overpaynent” as that termis used in

section 6621(a)(1) for purposes of defining the $10, 000
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threshol d. The taxpayer argued since there was no “overpaynent”
on January 1, 1995, its overpaynment was |ess than $10, 000, and
the regular rate applied under section 6621(a)(1). The Court of
Appeal s for the Federal Circuit agreed with the Court of Federal
Clainms that the term “overpaynent” as used in section 6621(a)(1)
refers to a single, cunulative anmount, not to whatever anount of
overpaynent may be owed to the taxpayer at a particular point in
time.* This point is inportant in the present case regarding the
second issue raised by petitioner’s notion, whether, despite the
prior refund, $10,000 of the overpaynent due on the effective
date should receive the regular rate of interest rather than the
GATT rate.

We agree with the analysis of the Court of Appeals for the
Federal Circuit which requires that the threshold is net based on
the cumul ati ve overpaynent anmount for the taxable year, not the
specific anmobunt remaining at the effective date after credits had

been previously provided. Gen. Elec. Co. v. United States, 384

f.3d at 1308-1309.° Accordingly, we will deny both aspects of

“The Court of Appeals for the Federal Circuit stated that
“we agree with the trial court’s analysis” that the anmount of a
tax overpaynent once established is “fixed” and “does not vary as
t he governnment makes refunds or credits.” Gen. Elec. Co. v.
United States, 384 F.3d 1307, 1308-1309 (Fed. GCr. 2004), affg.
in part and remanding in part 56 Fed. C . 488 (2003).

5Since there was never any accrued interest on the first
$10, 000 of petitioner’s overpaynent, we are not faced with the
allocation issue that required a remand by the Court of Appeals
(continued. . .)



petitioner’s notion.
To reflect the foregoing,

An appropriate order will be

i ssued.

°(...continued)
for the Federal Circuit in Gen. Elec. Co. v. United States,

supra.




